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MNE Tax Integrity and Transparency Consultation Paper

Q No. Question Comments

 Part 1: Strengthening Australia’s multinational tax avoidance and tax transparency rules

1
Considering the policy intent of limiting debt deductions to genuinely commercial amounts, 

should the fixed ratio rule rely on accounting or tax figures? On what basis do you say this?

Accounting EBITDA is an understood commercial concept and it contains audited figures in listed entity financial accounts at the group level.  Issues 

would arise on certain IFRS accounting disclosures (such as accounting for financial leases) and the requirement to mark to market (which are not 

depreciation and amortisation).  Accounting figures are also impacted by Impairments, Fair Value adjustments and other non-cash adjustments. 

Unless they are carved out of the test, accounting EBITDA would not be an appropriate measure.

Tax in an accounting based test could be tax expense or current tax, normally defaulting to tax expense (tax on profit after permanent differences).  

Depending on how it is calculated, a Tax EBITDA should result in excluding non-cash accounting adjustments.  A Tax EBITDA test should presumably 

be tax paid (referable to the relevant year), not tax paid in that year. Clarification is required on the impact of carry forward tax losses in a Tax 

EBITDA test .  Given it is a year on year test, they should be ignored or as a minimum be tax effected.  

Tax EBITDA would somehow need to be limited to Australian EBITDA and  somehow deal with dividends (including exempt, franked and unfranked. 

Pillar Two adopts an accounting basis, and consideration should be given to these interactions.  

On balance, a yearly Tax EBITDA (ignoring carry forward losses) using current tax paid referable to the year in question is considered the better 

option.   

2
Will the move to a fixed ratio based on earnings impose additional compliance costs on 

taxpayers? Can these costs be quantified?

Very likely.  Any change will involve additional initial compliance costs on taxpayers and the ATO.  The current safe harbour is widely used and 

understood.

Although the fixed ratios will have initial compliance costs, the impact of the ALDT if it is seen as a cap, will involve  a more extensive compilation of 

evidence and transfer pricing analysis for all impacted taxpayers therefore increasing compliance costs.   This may involve large external fees, 

depending on business size, as well as verification costs  by the ATO at least for those in the Top 100 or Top 1000.  The PCG on the ALDT may require 

rework (and possibly some form of codification or simple bright line metrics to best reflect an arms's length range).   

3
What factors influence an entity’s current decision to use the safe harbour test (as opposed to 

the arm’s length debt test or the worldwide gearing test)?

Ease of use in the calculation of the fixed ratio rule. It is straightforward. Other options are generally only used when the fixed ratio results in 

interest denial, notwithstanding that the quantum of debt is arm's length/commercial.  This may be the case for example where a business is in the 

'start up' phase or there are temporary challenging trading conditions which cause an accounting impairment of assets. 

4
Are there specific types of entities currently using the safe harbour test that would be affected 

by the introduction of a fixed ratio (earnings based) rule?  If so, how would they be affected?

* Entities with volatile earnings, such as commodity-based earnings and energy markets earnings.

* Start-ups, new renewables ventures requiring debt funding/foreign investment, large infrastructure projects that are not consolidated with wider 

balance sheets.

*Insurers as they are already highly regulated. The fixed ratio rule (and group ratio rule) is unlikely to provide protection against BEPS risks given 

insurers typically experience net interest income. It is preferable that the existing thin capitalisation rules continue to apply to insurers as per the 

caveat to BEPS Action 4, no material risks are likely to be identified relevant to insurers.

* A fixed ratio (earnings based) rule can be detrimental to capital intensive industries, such as property, which require significant capital outlays 

upfront (with minimal return in early years) and are more highly leveraged compared to other corporates (due to the physical nature of security 

available to third party lenders - reflected in higher loan-to-asset ratios and lower interest rate cover ratios). Denial of interest deductions will 

increase the cost of construction/development projects and reduce Australia's ability to attract international capital for investment in the property 

sector.

5
Should there be any changes to the existing thin capitalisation rules applicable to financial 

entities and authorised deposit-taking institutions?
Amend current rules to include APRA-regulated insurers

6
Would the existing $2 million de minimis threshold be an appropriate threshold for the fixed ratio 

rule, to exclude low-risk entities?

The EU directive (EU Anti-Tax Avoidance Directive 2016/1164 (ATAD)) adopts a €3 million ($A4.5 million equivalent) "exceeding borrowing costs" 

(i.e. net interest expense) de minimis rule.  This has been adopted in most jurisdictions.

Australia’s current rules adopted a $2 million debt deduction threshold in 2014.   The average annual CPI increase since 2014 is around 2% per 

annum.  Indexing $2 million to March 2022 would increase the threshold to approximately $2.5 million. A higher threshold is appropriate, 

particularly for Australian outbound companies. Adopting a $3 million net interest expense threshold would reflect an appropriate balance.

In addition, it is very important that the ≥90% Australian asset exemption should be retained.  This ensures that Australian businesses with 

incidental offshore interests are not brought into the interest restriction net.

7
Are there specific sectors more likely to experience earnings volatility that may cause entities to 

explore using one of the alternative tests instead (e.g. arm’s length test)?  

Start ups (including in the renewable energy sector) will have low initial EBITDA, or volatile EBITDA.  Greenfield resource sector and infrastructure 

projects can have long lead times between commencement of a project and earnings being generated, having capitalised interest during 

construction phase.  Industries with volatile commodity price movements such as energy, commodities and insurance, where earnings may also be 

subject to significant foreign currency movements. The property sector is subject to cyclical trends and EBITDA is low in the development phase. In 

our view carry forwards of denied interest and interest capacity are vital. Tax policies should align and not impede other Government policies like 

energy transition policy.

Page 1 of 4



MNE Tax Integrity and Transparency Consultation Paper

Q No. Question Comments

8
What features of fixed ratio (earnings-based) rules in other jurisdictions are most significant 

(relevant) for implementing a fixed ratio rule in the Australian context?

Unlimited carry forward of denied interest deductions and 5 year carry forward of interest capacity.  

US: Real property trade or business election.

UK: Public benefit infrastructure exemption which includes ‘property rental’ businesses.

9

If the Government adopts an earnings-based group ratio rule to complement the fixed ratio rule, 

should the existing worldwide gearing test (based on a debt-to-equity ratio) be repealed? If not, 

why?

There would be no need for the existing WWG test if adopting a group ratio rule with allowances for upward adjustments if a debt to equity 

calculation was used in the group rule.  Should an earnings based group rule be used, the WWG test should remain.  Having both an earnings based 

group rule and a debt to equity WWG rule provides additional certainty for those with volatile earnings and/or volatile asset values.

10
How should net third-party interest expense be calculated in applying the group ratio rule (as 

part of the fixed ratio rule) e.g. what accounting values should be used?
Should follow accounting treatment including the treatment of financial hedges.  

11 What types of entities currently use the existing worldwide group test?
Insurers.  ATO should have this data via IDS submissions.  It would be useful for the ATO to share that high level , so we can make informed 

comments.

12

Would introducing a fixed ratio rule encourage entities not currently using the arm’s length debt 

test to shift to an arm’s length test? If so, why? Are there specific sectors where this type of 

behavioural response is likely to be more evident?

This is very much dependent on the impact of a fixed ratio rule (and group ratio) on a case by case basis and the existence of carry forward rules and 

levels of earnings volatility.

With unlimited carry forwards, we would not consider the ALDT would be used much more than currently.

In the absence of carry forward of denied interest expense, companies would seek to use the fallback tests. The ALDT will be critical for entities that 

fail the EBITDA test due to earnings volatility or accounting-based adjustments (impairment/Fair Value adjustments) where EBITDA is based on 

accounting rather than tax.

13

For entities currently using the arm’s length debt test, would replacing the current ‘standalone 

entity’ rule to require consideration of the entity being a member of a worldwide group reduce 

compliance costs? If not, why?

Please refer to the recommendations in the Board of Tax paper on the review of the ALDT.

14
To what extent does the current arm’s length debt test permit BEPS practices to occur? What 

changes should be made to ensure that an arm’s length test complements the fixed ratio rule?

We do not agree with the assumption that the arm's length debt test and appropriately priced interest on that debt  (in accordance with current 

transfer pricing principles and anti-avoidance measures) is a BEPS concern.  ALDT is already a robust test.  If anything it requires modifications to 

make it a more commercial test, ie recognition of parent company guarantees for project finance.

To complement the fixed ratio rule, the recommendations in the Board of Tax report on the ALDT on implicit support should be implemented as part 

of any amendment to the current rules.

We note that the future availability of the ALDT will be critical for taxpayers in industries that currently rely on the ALDT (for example capital 

intensive industries with historically higher gearing ratios than other industries, like infrastructure).

15
How should the different integrity concerns posed by external (third-party) debt and related-

party debt be reflected in any changes to the arm’s length debt test?
ATO PCG 2020/7 already addresses this.

16
Would differentiating between external (third-party) debt and related-party debt simplify the 

operation of the test?
Yes

17
Would additional limitations be required to prevent any unintended consequences, such as ‘debt 

dumping’ or other debt-creation integrity concerns?
No. Existing rules (transfer pricing, GAAR) are sufficient.  We are not aware of any other jurisdiction applying, or seeing the need for additional rules.

18

Are there any other changes (policy or administrative) that could be made to the arm’s length 

debt test, to keep in line with the Government’s commitment to limit interest deductions? If so, 

what would be a reasonable transition period to introduce these changes?  

The governments commitment in its April policy statement is for the ALDT to enable higher (not lower) levels of deductible interest expense when 

applying the ALDT.  If the ALDT is seen as some sort of cap, then carry forward rules must be implemented as part of any legislative design.  If 

concerns exist, then a review of the application of the rules, in say 3 years, could be considered.

Part 2: Denying MNEs deductions for payments relating to intangibles and royalties paid to 

low or no tax jurisdictions

1
Do you consider this policy should apply to SGEs, or should the measure be broader than SGEs, 

and why?

The original policy announcement was clearly intended to apply to large global MNEs. Please refer to the covering letter for our

 concerns regarding the need for the measure in the first place.

2 Do you consider this policy should apply to only corporate SGEs, and why? No - please refer to the discussion in the covering letter.

3 Do you consider the policy should seek to cover both royalties and embedded royalties? No - please refer to the comments in the question regarding embedded royalties.

4
Do you consider there are practical challenges in identifying embedded royalties, and if so, what 

are they?

Yes, there are practical challenges with identifying embedded royalties. It is extremely difficult to calculate the portion of a royalty that is an 

embedded royalty and agree the valuation with both related parties and third parties. There are sufficient existing rules to address arrangements 

where there is a royalty component embedded in a payment for goods or services.

5
Do you consider the policy should seek to address reduced Australian profits which has resulted 

due to migrated intangibles and DEMPE functions?
No - there are sufficient existing rules to address any perceived concern here.

6
Do you consider any other payments (not related to intangibles or royalties) should also be 

covered by this policy?
No - there are sufficient existing rules to address any perceived concern here.

7 Do you consider the policy should apply to both related and unrelated entities?

No - there are sufficient existing rules to address any perceived concern here with regard to related parties and unrelated

 parties. Also, it is most likely not possible to determine the underlying tax rate the third party will bear to determine if insufficient tax has been 

paid. A third party is under no obligation to disclose this information and the information is likely to be commercially sensitive.
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8 What are your views in relation to the options outlined above?

Pillar 2 is introducing a new minimum tax rate to (GloBE) which most jurisdictions have agreed to implement, including Australia. This should be the 

standard. Potentially  introducing a new minimum tax rate of 24% under a sufficient tax test would make Australia an outlier as the rate well 

exceeds the universally accepted 15% rate.  The existence of a patent box regime in a jurisdiction is not necessarily indicative of insufficient tax 

being paid in the jurisdiction, particularly if the patent box regime is compliant with BEPS Action 5 or is not being used. 

A  'low or nominal tax jurisidiction list' is not a workable option.  10% is used for interest hybrids.

9

What are your views on the effectiveness or behavioural impacts of other jurisdictions’ 

measures, particularly if Australia were to adopt any similar design features from these measures 

in the Australian context?

Measures adopted in other jurisdictions are targeted, narrowly applied and very specific to the particular jurisdiction's tax

 system (for example the US BEAT and GILTI). Australia could adopt a similar measure to the UK which takes into account low tax rate jurisdictions 

(generally below 10%), though this is not a 'deduction denial' rule. If it is determined Australia needs a rule, it  should be targeted and very narrow in 

scope.  However, as per the discussion in the covering letter, it does not appear any new rule is necessary.

10

What are your views on the compliance or administrative experiences with other jurisdictions’ 

measures, particularly if Australia were to adopt any similar design features from these measures 

in the Australian context?

There are sufficient existing rules in Australia. Arguably no new rule is needed. A new rule would only increase compliance costs.

Part 3: Multinational tax transparency

1
Are there any specific features you would introduce to improve how MNEs publicly report tax 

information?

A focus should also exist on the mandatory reporting of data by the ATO. We believe that current year accounting profit and losses and other items 

discussed in the covering letter should be included in the ATO Corporate Tax Transparency reports.  

2
How should large MNEs be defined for the purpose of enhanced public reporting of tax 

information? Would the Significant Global Entity definition be appropriate to use?  

It would be sensible to rely on the existing scope of entities required to report for CbC reporting purposes as defined in Subdiv 815-E of the Income 

Tax Assessment Act 1997 (Cth), being an SGE that has CbC reporting obligations or General Purpose Financial Statement reporting obligations or 

both.

3
Would you support an incremental (phased in) approach to mandatory tax transparency 

reporting for a broader range of entities, starting with large MNEs?

Disclosure should be limited to the entities that are required to report for CbC reporting purposes and should not apply any earlier than income 

years commencing on/from 1 July 2024 (following the EU's CbC Reporting Directive).

 However, we note that no announcement by Government has been made to make this mandatory.

4
Should Australia mandate improved tax transparency regime in line with the EU’s approach to 

public CbC reporting? If so, why?  

CbC reporting is currently made on a confidential basis to the ATO in line with the OECD standard under BEPS Action 13 which

requires confidentiality. We note that EU member states have until 22 June 2023 to implement the EU Directive requiring publication of CbC data. 

(EU Member States have until June 22, 2023 to transpose the Directive into national law and the rules will apply 12 months after the transposition 

deadline, i.e. from the commencement date of the first financial year starting on or after June 22, 2024).  Given the impending introduction of Pillar 

2, we suggest Australia delay introducing a public CbC disclosure requirement until that occurs. Australia could also benefit from the experience of 

the EU public disclosure which is still nearly two years away. 

4a What sorts of entities (based on revenue or entity structure) should this mandate apply to?
Disclosure should be limited to non transparent entities that are required to report for CbC reporting purposes. Trusts and CCIV should be excluded 

as they are generally not subject to tax (tax is paid by unitholders).

4b
Please provide details of any compliance costs associated with adopting the EU’s approach to 

public CbC reporting.

This is unknown at this stage but could reasonably be expected to place a medium to high compliance burden on affected companies, at a time 

when many will be also grappling with BEPS Pillar 1 and 2 changes.

5

If the EU CbC approach was mandated in Australia, are there additional tax disclosures that 

MNEs should be required to report, such as related party expenses, intangible assets, deferred 

tax and effective tax rate (ETR) per jurisdiction?  

No. Only high-level data should be included in the published CbC Report, being how much tax the MNE pays in the jurisdictions they operate in and 

the number of employees working in those jurisdictions consistent with information an MNE is required to report in other jurisdictions already (and 

the Government's announcement).  Data such as tax expense, accumulated profits, etc will confuse rather than enlighten, and place an 

unnecessarily high compliance burden on corporates for limited benefit.

6
Should the GRI tax standard be used as a basis for Australia to mandate MNE public CbC 

reporting? If so, why?

No - the GRI is a very detailed reporting standard. Australia should look to the EU public reporting standard as a guide for the

 information to be reported publicly in the event rules are brought in to require public CbC reporting. However, we emphasise that the data 

required to be reported should be high-level data only.

6a What sorts of entities (based on revenue or entity structure) should this mandate apply to? Transparent entities such as Trusts, CCIV should be excluded as generally not subject to tax (tax is paid by unitholders).

6b
Please provide details of any compliance costs associated with adopting the GRI tax standard 

approach to public CbC reporting.

GRI implementation includes not only the tax component but the suite of other reporting requirements.  Taxpayers should be given the option to 

disclose more than the minimum EU standard, should they have adopted the GRI standard and have sufficient resources at their disposal.  Any 

adoption of the GRI tax standard is expected to place a very high compliance burden on affected companies. We have received feedback that only a 

select few member companies currently report under the GRI tax standard, and of those that do, had an enormous amount of work to bridge the 

gap from existing longstanding transparency processes.  The time and resources required to comply with the GRI standard should not be 

7

If the GRI standard was used as a basis for mandating CbC reporting in Australia, are there 

additional tax disclosures that MNEs should be required to report, such as related party 

expenses, intangible assets, deferred tax and effective tax rate (ETR) per jurisdiction?

High-level data only should be included in the published CbC Report, being how much tax the MNE pays in the jurisdictions they operate in and the 

number of employees working in those jurisdictions consistent with information an MNE is required to report in other jurisdictions already.  Other 

information could be provided at the discretion of the taxpayer, rather than as a mandatory standard, depending on where taxpayers might be in 

their transparency journey.

8
Would legislating the Tax Transparency Code to include CbC reporting provide a suitable basis for 

a mandatory transparency reporting framework? If so, why?

No Government announcement has been made to legislate the VTTC. Our understanding is that in the Board of Taxation's 2019 post-

implementation review, it considered the VTTC should not be legislated. The CTA supports this, and recommends that any proposed change to this 

is put forward to the Board for review. We consider that any mandatory CbC reporting requirement should be legislated separately. Please refer to 

the comments in the covering letter for further views on the VTTC.

8a What sorts of entities (based on revenue or entity structure) should this mandate apply to? No comments

8b
Please provide details of any compliance costs associated with adopting the Tax Transparency 

Code for public CbC reporting.

This is unknown at this stage but could reasonably be expected to place a medium to high compliance burden on affected companies, at a time 

when many will be also grappling with BEPS Pillar 1 and 2 changes.
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9

If the Tax Transparency Code was used as a basis for mandating CbC reporting in Australia, are 

there additional tax disclosures that MNEs should be required to report, such as related party 

expenses, intangible assets, deferred tax and effective tax rate (ETR) per jurisdiction?

High-level data only should be included in the published CbC Report, being how much tax the

 MNE pays in the jurisdictions they operate in and the number of employees working in those jurisdictions consistent with information an MNE is 

required to report in other jurisdictions already.

10

How should entities be required to publicly report their CbC information? Would publication in 

their annual report be adequate? Should this CbC data be verifiable (via independent audit, 

certification letter from CFO, reconcilable with financial accounts etc)?

An MNE publishing this data would likely follow an internal standard of approval (eg an 'agreed upon procedure') before

 publishing any CbC information. No further audit or verification should be necessary.

11
What role should Government play in reviewing, publishing and aggregated analysis of country-

by-country data?  
The ATO should collate and publish the data list consistent with how they publish VTTC data already.

12
What is the most appropriate way to ensure consistent (standard) reporting by MNEs of their 

public CbC information?

Requirements should be set regarding the information required to be published to ensure all entities report consistent information. This should 

allow for both numerical data and an

accompanying narrative that explains the data. This should all be captured in any government report that collates and publishes the data.

13 Should the data be reported in a standardised template?  What should this be?  
As per above, requirements should be set regarding the information required to be published to ensure all entities report

 consistent information and that allows both numerical information and an accompanying narrative that explains the data.

14

When should mandatory tax transparency reports fall due?  For example, should they occur at 

the same time as annual reports are produced, tax returns lodged, or be staggered to spread 

compliance burdens?  

The report should not be required any earlier  than 12 months following the MNE's year-end

 data. For example, if the MNE has a year-end of 31 December, any mandatory tax transparency reports should fall due by 31 December the 

following year. This is in-line with the 12 month due date for many MNE's CbCRs as well as the EU's CbC Reporting Directive. 

15
Are there any transitional arrangements that would need to be considered prior to 

commencement of a legislated reporting requirement? What would these be?  

Yes, we believe the implementation of any mandatory reporting should not commence until after the implementation of Pillars 1 and 2. Any 

measure should not apply any earlier than income years commencing on/from 1 July 2024 (following the EU's CbC Reporting Directive).

Mandatory reporting of material tax risk to shareholders

16 How should entities disclose to shareholders whether they have a material tax risk?

No definition of the concept of 'material tax risk' is provided so it is unclear what disclosures are being required. The Australian Accounting 

Standards and their international counterparts set out the required tax disclosures in a company's financial statements in relation to uncertain tax 

positions and tax risks. ASX continuous disclosure requires listed companies to disclose once an entity is or becomes aware of any information 

concerning it that a reasonable person would expect to have a material effect on the price or value of the entity's securities, the entity must 

immediately tell ASX that information.

Disclosure of tax risks should be under the requisite accounting standards only. Tax risk is no different to other risks that an enterprise must 

manage, and should have the same disclosure requirements. 

It would be useful to understand what additional tax risks outside that in published accounts are sought to be disclosed.

17
What would be an appropriate channel for entities to disclose if they are doing business in a low-

tax jurisdiction?  

The new Pillar 2 minimum tax rules will be coming into effect in the near future. It would useful to understand the impact of those

 rules on tax disclosures before considering the need for mandatory reporting rules.

17a Are disclosures of this nature already released by organisations?  
There are disclosures already made by organisations doing business in low-tax jurisdicstions. However, there is no universally

 accepted definition of a low-tax jurisdiction for this purpose.

17b Could existing mechanisms be utilised for disclosures of this nature?  See above 

18

What types of high-risk tax arrangements should be disclosed to shareholders? Alternatively, are 

the existing definitions or PCG guidance that should be used to declare higher tax risk 

arrangements?

A PCG is an ATO risk assessment tool, not law, indicating where the ATO will devote its resources. They are not limited to dealings

 with entities in tax havens.  They are not an appropriate tool for this purpose. 

19
Should a threshold apply to entities mandatorily reporting tax haven exposure to shareholders?  

If so, what would be an appropriate threshold and why?  
Reliance should be placed on the Australian Accounting Standards and their international counterpart already in place.

20 What due diligence should companies undertake to ensure the disclosure is accurate?  Reliance should be placed on the Australian Accounting Standards and their international counterpart already in place.

Requiring government tenderers to disclose their country of tax domicile

21
In considering a disclosure requirement, should the entity’s tax residency status be used as the 

definition of ‘tax domicile’?
Yes

22
Are there any unintended consequences that may arise from this new information requirement? 

If yes, what are they?
Not that we are aware of.

23 How should this commitment be implemented? No comment

24
Should entities disclosing this information be subject to any verification process, having regard 

for compliance costs (for both taxpayers and government)?
No.  Penalty regimes for full and true disclosure should be sufficient to ensure the policy intent is met.

25
Are there any general compliance cost considerations the Government should take into account 

in requiring Government tenderers to disclose their country of tax domicile?
Not that we are aware of.
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