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https://budget.gov.au/2022-23-october/content/bp2/download/bp2_2022-23.pdf
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https://www.ato.gov.au/law/view/document?docid=JUD/99ATC4242/00001
https://www.ato.gov.au/law/view/document?docid=JUD/99ATC4242/00001
https://www.ato.gov.au/law/view/document?DocNum=0000080229&PiT=99991231235958&FullDocument=true
https://www.ato.gov.au/law/view/document?DocNum=0000080229&PiT=99991231235958&FullDocument=true


 

2 
 

 
3 

 
4  
5 Tax and superannuation Laws Amendment (2014 Measures No.#) Bill 2014 - Explanatory 
Memorandum (treasury.gov.au) 
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https://treasury.gov.au/sites/default/files/2019-03/C2014-022_EM-Thin-Capitalisation.pdf
https://treasury.gov.au/sites/default/files/2019-03/C2014-022_EM-Thin-Capitalisation.pdf


 

3 
 

 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22handbook%2Fallmps%2Fka5%22;querytype=;rec=0
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https://www.legislation.gov.au/Details/C2004B01608/Revised%20Explanatory%20Memorandum/Text
https://www.legislation.gov.au/Details/C2004B01608/Revised%20Explanatory%20Memorandum/Text
http://www5.austlii.edu.au/au/legis/cth/consol_act/itaa1997240/s802.5.html
http://www5.austlii.edu.au/au/legis/cth/consol_act/itaa1997240/s802.5.html
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https://www.legislation.gov.au/Details/C2004C04665/Html/Volume_8#_Toc489852221
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Thin cap example – foreign limited 
partnership fund structure

GP

Inbound investments into Australia are often 
structured by aggregating investors into limited 
partnerships.  The GP of the limited partnerships is 
commonly controlled by the foreign parent of the 
investment fund which is managing the 
investment. The GP may commonly have only a 
small proportionate interest in the respective 
limited partnerships (to align the interests of the 
GP with the investors)

The structure chart oppose shows two funds that 
have different underlying investors, with both 
funds subject to the thin capitalisation rules.  As 
the funds may be considered to be controlled by 
the GP and therefore the foreign investment fund’s 
parent, Fund A and Fund B may be associate 
entities of each other.  Therefore, under the 
proposed thin capitalisation amendments, Trust B 
cannot choose to apply the external third party 
debt test unless Trust A chooses to apply the test

There can be no policy reason for requiring the 
funds to apply consistent elections in respect of 
the external third party debt test.  This 
requirement places the GP in conflict, as elections 
made in respect of one fund (to apply the fixed 
ratio test) may have adverse consequences for the 
other (cannot apply external third party debt test)

Limited 
Partnerships –

Fund B

Limited 
Partnerships –

Fund A

Investor Group A Investor Group B

Fund A Fund B 



Thin cap example – common 
Australian fund manager

Fund Manager 

Similar issues to the preceding slide also arise 
where there is a common fund manager and the 
fund manager has capital invested into the 
separate fund vehicles – commonly this capital 
invested will be more than 10% and is generally 
demanded by investors to ensure that there is 
alignment between the investors and the fund 
manager

In the example opposite, Fund A and Fund B are 
associate entities under the proposed new rules 
(and cannot therefore make inconsistent elections 
as regards the external third party debt test) even 
though there is no relationship between the 
vehicles apart from the common fund manager

Investors Investors

Fund A Fund B



Thin cap example – club investors

Four unrelated investors invest 25% each into a 
jointly owned unit trust to acquire real property

Because of the 25% unitholding, each investor will 
be an associate of the Fund, and would also be 
associate entities of each other.  This would mean 
that Fund A could not adopt the external third 
party debt test unless all of the investors have 
adopted this test.  Furthermore, if an associate 
entity of (for example) Investor A has not adopted 
the external third party debt test, this means that 
none of Investors B to D nor any of their associate 
entities can adopt the external third party debt 
test.   

Investor A Investor B Investor C Investor D

Fund 



Thin cap example – Australian IJV

In this scenario, the Australian IJV would need the 
same thin cap choice as the Australian TCG and 
Australian company (the latter are each subject to 
thin cap rules due to the outbound and inbound 
ownership respectively) if it wanted to access the 
third party test.

Australian 
TCG

Australian  
company

Foreign 

shareholders

Australian IJV

35% 19% 46%
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