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Sec 820-423A(2) - Asset/Obligation acquisition from a domestic or foreign associate

Asset/Obligation acquired from a domestic or 

foreign associate
Effect

Associate Non Associate

1 Foreign business No deduction No deduction No change

2 Trading stock No deduction No deduction Change

3 Capital asset No deduction No deduction Change

4 Domestic business No deduction No deduction Change

5 Domestic shares No deduction No deduction Change

6 Existing foreign shares (non portfolio) No deduction No deduction Change

7 Existing foreign shares (portfolio) No deduction No deduction Change

8 New Issuance of foreign shares No deduction No deduction Change

9 New Issuance of domestic shares No deduction No deduction Change

10

Cash (to repay existing debt, working capital or 

placing excess cash on deposit) No deduction No deduction Change

11 Management/Service Fees No deduction No deduction Change

Acquisition of asset (or obligation) funded by domestic or 

foreign
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Sec 820-423A(5) - Debt Issuance to domestic or foreign associate
Funds used to predominantly fund, facilitate 

funding or increase the ability to make 

payments or distributions to a foreign or 

domestic associate for 

Effect

Domestic associate Foreign associate

1 Dividends No deduction No deduction No change

2 Share buyback No deduction No deduction No change

3 Capital reduction No deduction No deduction No change

4 Purchase of foreign business No deduction No deduction No change

5 Interest No deduction No deduction Change

6 Repayment of debt or part of debt No deduction No deduction Change

7 Funding working capital No deduction No deduction Change

8 Purchase capital assets No deduction No deduction Change

9 Purchase of domestic shares No deduction No deduction Change

10 Purchase of foreign shares No deduction No deduction Change

11 Purchase of domestic business No deduction No deduction Change

Issuing debt interest to 
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Feature Subdivision 820- EAA Division 16G

1 Covers acquisitions of Assets and obligations  Assets

2 Disposer Resident and Non residents associates Non resident controllers (associates) only

3 CGT assets excluded None 1.      Cash

2.     Assets not being the acquisition of a 

business or part of a business (trading 

stock, capital equipment)

3.     shares in a company that were not 

previously issued

 

4.     assets have not previously been used to 

produce assessable income and the eligible 

seller was a non resident

5.     shares in a resident company issued 

before the acquisition

 See sec 159GZZF(1) to (4)

4
Issuance of debt interest to 

associate
Included 

6.     where the Commissioner is satisfied 

there is no increase in the overall 

indebtedness; or ability to pay an amount 

that is a non assessable dividend or 

dividend not subject to WHT. See 

159GZZF(5).

5
Specific anti-avoidance rule to 

debt creation rule

Principal purposes test of avoiding the 

debt creation rules.
None
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Subdivision 820-EAA—Debt deduction limitation rules for debt deduction 

creation (all relevant entities) 

Guide to Subdivision 820-EAA 

820-423  What this Subdivision is about 

This Subdivision sets out debt deduction limitation rules that apply to entities that are dealt with in 

rules set out in Subdivisions 820-AA, 820-B, 820-C, 820-D or 820-E. These rules deal with: 

 (a) debt deductions in relation to the acquisition of CGT assets, or legal or 

equitable obligations, from associate pairs of the acquirer; and 

 (b) debt deductions in relation to a debt interest that is issued predominantly to 

fund (etc.) payments or distributions to associate pairs of the issuer, or of the entity to which the 

relevant debt interest was issued. 

Table of sections 

Operative provisions 

820-423A Debt deduction limitation rule for debt deduction creation (all relevant entities) 

820-423B Amount of debt deduction disallowed 

820-423C This Subdivision does not limit reduction of debt deductions other provisions 

820-423D Schemes relating to this Subdivision 

Operative provisions 

820-423A  Debt deduction limitation rule for debt deduction creation (all relevant 

entities) 

Debt deduction limitation rule 

 (1) This subsection disallows all or part of a *debt deduction of an entity for an income 

year if, for that year: 

 (a) the entity is any of the following for that year: 

 (i) a *general class investor; 

 (ii) an *outward investing financial entity (non-ADI); 

 (iii) an *inward investing financial entity (non-ADI); 

 (iv) an *outward investing entity (ADI); 

 (v) an *inward investing entity (ADI); and 

 (b) subsection (2) or (5) applies. 

Note 1: This Subdivision does not apply if the total debt deductions of that entity and all its associate entities for that year 

are $2 million or less, see section 820-35. 

Note 2: To work out the amount to be disallowed, see section 820-423B. 

Acquisition of CGT asset, or legal or equitable obligation 

 (2) This subsection applies if all of the following conditions are satisfied: 
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 (a) an entity (the acquirer) *acquires a *CGT asset, or a legal or equitable 

obligation, either directly, or indirectly through one or more interposed entities, from one or more 

other entities (each of which is a disposer); 

 (b) one or more of the disposers (each of which is an associate disposer) is an 
*associate pair of the acquirer; 

 (c) the entity mentioned in subsection (1) (the relevant entity) is: 

 (i) the acquirer; or 

 (ii) an *associate pair of the acquirer; or 

 (iii) an associate pair of an associate disposer; 

 (d) the relevant entity’s *debt deduction mentioned in subsection (1) is, wholly or 

partly, in relation to any of the following: 

 (i) the acquisition mentioned in paragraph (a) of this subsection; 

 (ii) the acquirer’s holding of the CGT asset, or legal or equitable obligation. 

 (3) To avoid doubt, subsection (2) may apply more than once in relation to the 
*acquisition of a *CGT asset, or a legal or equitable obligation. 

 (4) For the purposes of paragraph (2)(a) and subsection (3), disregard paragraph (b) of 

the definition of “acquire” in subsection 995-1(1). 

Issue of debt interest to associate pair 

 (5) This subsection applies if all of the following conditions are satisfied: 

 (a) an entity (the first associate) is an *associate pair of another entity (the 

second associate); 

 (b) the first associate issues a *debt interest to the second associate; 

 (c) the first associate uses the proceeds of issuing the debt interest predominantly 

to: 

 (i) fund; or 

 (ii) facilitate the funding of; or 

 (iii) increase the ability of any entity (including the first associate) to make; 

  one or more payments or distributions (within the meaning of section 26BC 

of the Income Tax Assessment Act 1936) that it makes to one or more other entities (each of which is a 

recipient); 

 (d) one or more of the recipients (each of which is an associate recipient) is an 

associate pair of any of the following: 

 (i) the first associate; 

 (ii) the second associate; 

 (e) the entity mentioned in subsection (1) (the relevant entity) is any of the 

following: 

 (i) the first associate; 

 (ii) the second associate; 

 (iii) an associate pair of the first associate; 

 (iv) an associate pair of the second associate; 

 (f) the relevant entity’s *debt deduction mentioned in subsection (1) was in 

relation to the debt interest. 

 (6) For the purposes of paragraph (5)(c): 

 (a) the payments or distributions mentioned in that paragraph may be made: 

 (i) directly, or indirectly through one or more interposed entities (see 

subsection (4)); and 
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 (ii) before, at or after the time the first associate issues the *debt interest; and 

 (b) a recipient may be the second associate or another entity. 

 (7) For the purposes of subparagraph (6)(a)(i), in determining whether a payment or 

distribution is made indirectly through one or more interposed entities: 

 (a) it is sufficient if payments exist between each interposed entity; and 

 (b) it is not necessary to demonstrate that each payment in a series of payments 

funds the next payment, or is made after the previous payment. 

820-423B  Amount of debt deduction disallowed 

Acquisition of CGT asset, or legal or equitable obligation 

 (1) If the condition in subsection 820-423A(2) is met, the amount of the *debt deduction 

disallowed under subsection 820-423A(1) is the amount of the debt deduction, to the extent that the 

relevant entity mentioned in subsection 820-423A(2) incurred it in relation to any of the following: 

 (a) the acquisition mentioned in subparagraph 820-423A(2)(d)(i); 

 (b) the holding mentioned in subparagraph 820-423A(2)(d)(ii). 

Issue of debt interest to associate pair 

 (2) If the condition in subsection 820-423A(5) is met, the amount of the *debt deduction 

disallowed under subsection 820-423A(1) is the amount of the debt deduction, to the extent that the 

relevant entity mentioned in subsection 820-423A(5) incurred it in relation to the *debt interest 

mentioned in paragraph 820-423A(5)(b). 

820-423C  This Subdivision does not limit reduction of debt deductions other provisions 

  Nothing in this Subdivision limits other provisions of this Division in their 

application to reduce, or further reduce, *debt deductions of an entity. 

820-423D  Schemes relating to this Subdivision 

 (1) Subsection (2) applies if the Commissioner is satisfied that: 

 (a) it is reasonable to conclude that one or more entities (each of which is a 

participant) entered into or carried out a *scheme for the principal purpose of, or for more than one 

principal purpose that included the purpose of, achieving any of the following results: 

 (i) subsection 820-423A(2) does not apply in relation to a *debt deduction; 

 (ii) subsection 820-423A(5) does not apply in relation to a debt deduction; 

  (whether or not the debt deduction is a debt deduction of any of the 

participants and whether or not any of them carried out the scheme or any part of the scheme); and 

 (b) the scheme has achieved, or apart from this section would achieve, that 

purpose. 

 (2) The Commissioner may determine that this Act has, and is taken always to have had, 

effect as if: 

 (a) subsection 820-423A(2) applies in relation to the *debt deduction; or 

 (b) subsection 820-423A(5) applies in relation to the debt deduction. 

 (3) A determination under subsection (2) has effect accordingly. 

 (4) This section applies whether or not the scheme has been or is entered into or carried 

out in Australia or outside Australia, or partly in Australia and partly outside Australia. 

 (5) A determination under subsection (2) is not a legislative instrument. 
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 (6) An entity who is dissatisfied with a determination under subsection (2) made in 

relation to the entity may object against the determination in the manner set out in Part IVC of the 

Taxation Administration Act 1953. 

 

 

Debt deduction creation rules  

 

Excessive debt deductions pose a significant risk to Australia’s domestic tax base.  

4.144 The strengthened thin capitalisation rules will play an important role in limiting excessive 

debt deductions. However, they do not address the risk of excessive debt deductions for debt 

created in connection with an acquisition from an associate entity or distributions or payments 

to an associate entity. Such debt deductions may only ever indirectly, and at most, be partially 

limited by the thin capitalisation rules.  

4.145 New Subdivision 820-EAA seeks to directly address this risk by disallowing debt deductions 

to the extent that they are incurred in relation to debt creation schemes that lack genuine 

commercial justification. 

4.146 Subdivision 820-EAA represents a modernised version of the debt creation rules in former 

Division 16G of the ITAA 1936. Subdivision 820-EAA is consistent with Chapter 9 of the 

OECD’s BEPS Action 4 Report (specifically paragraphs 173 and 174 of that report) which 

recognises the need for supplementary rules to prevent debt deduction creation.  

4.147 Subdivision 820EAA only applies to entities that are subject to the thin capitalisation rules 

and are not exempt from those rules under 820-35. Broadly, this means that the rules only 

apply to entities that are part of a multinational enterprise and have total debt deductions of 

over $2 million for the income year.  

[Schedule 2, item 78, section 820-423A] 

4.148 Subdivision 820-EAA disallows debt deductions in two cases. These cases represent integral 

parts of schemes where artificial interest-bearing debt is created within a multinational group. 

Over time, this interest-bearing debt effectively allows for profits to be shifted out of 

Australia in the form of tax-deductible interest payments.   

4.149 The first case broadly involves an entity acquiring an asset (or an obligation) from its 

associate. The entity, or one of its associates, will then incur debt deductions in relation to the 

acquisition of that asset. The debt deductions are disallowed to the extent that they are 

incurred in relation to the acquisition, or subsequent holding, of the asset. For example, debt 

deductions arising from debt created by an entity would generally be disallowed if the debt 

created funded the acquisition of: 

• shares in a foreign subsidiary from a foreign associate; or 

• business assets from foreign and domestic associates in an internal reorganisation 

after a global merger.  

[Schedule 2, item 78, subsections 820-423A(2) and 820-423B(1)] 

4.150 The second case broadly involves an entity borrowing from its associate to fund a payment to 

that, or another, associate. The entity will then incur debt deductions in relation to the 

borrowing. The debt deductions are disallowed to the extent that they are incurred in relation 

to the borrowing. For example, debt deductions arising from related party debt created by an 

entity to fund or increase the ability of the entity to make payments to a foreign associate as 
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part of an entirely internal restructure would generally be disallowed. 

[Schedule 2, items 78 and 1220, subsections 820-423A(3), (3A) and 995-1(1)] 

4.151 The payments or distributions referred to in the second case take the same meaning as in 

section 26BC of the ITAA 1936 and includes any amount credited, reinvested, applied to the 

benefit of another entity, settled on a net basis or on a non-cash basis, and the forgiveness of a 

debt. Payments or distributions may also include amounts of capital, such as returns of capital 

and repayments of principal under a debt interest.  

[Schedule 2, item 78, subsections 820-423A(4) and 820-423B(2)]  

4.152 The provisions are drafted broadly to help ensure they are capable of applying to debt creation 

schemes of varying complexity. This approach is necessary given the ability of multinational 

groups to enter into complex debt creation arrangements.  

Anti-avoidance 

4.153 An anti-avoidance rule ensures the debt deduction creation rules cannot be readily avoided. 

Broadly, if the Commissioner is satisfied that a principal purpose of a scheme was to avoid 

the application of the rules in relation to a debt deduction, then the Commissioner may 

determine that the rules apply to that debt deduction.  

[Schedule 2, item 78, subsection 820-423D(1)-(4)] 

4.154 A determination by the Commissioner under subsection (2) is not a legislative instrument 

under the Legislation Act 2003. Subsection 820-423D(5) merely confirms this result.  

[Schedule 2, item 78, subsection 820-423D(5)] 

4.155 Where an entity is dissatisfied with a determination that the Commissioner made in relation to 

the entity, the determination is reviewable under Part IVC of the TAA 1953. 

[Schedule 2, item 78, subsection 820-423D(6)] 

4.156 Limiting objections to determinations made under the debt creation rules is included to 

provide that an entity cannot object to part of the determination which relates to a matter 

already dealt with in an objection previously made.  Where there has been a taxation objection 

against a determination under 820-423D(2), then the right to object under Part IVC of the 

TAA 1953 to an assessment is limited to objecting on the grounds that neither were, nor could 

have been, grounds for the taxation objection against the determination. This is an appropriate 

amendment as it has the effect of ensuring that an entity can only make an objection on new 

grounds that does not relate to a previous objection.   

[Schedule 2, item 145, paragraph 14ZVA(a)] 
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distribution includes: 

                     (a)  interest; or 

                     (b)  a dividend; or 

                     (c)  a share issued by a company to a shareholder in the company where the share is 

issued: 

                              (i)  as a bonus share; or 

                             (ii)  in the circumstances mentioned in subsection 6BA(1); or 

                     (d)  an amount credited by the trustee of a unit trust to a unit holder as a unit holder; or 

                     (e)  a unit issued by the trustee of a unit trust to which section 130-20 of the Income Tax 

Assessment Act 1997 applies (apart from subsection (4) of that section). 


